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Attendees at a trade show are often surrounded
with noise. Heard above the din of traffic and conver-
sations is a variety of music. A soft, unimposing mel-
ody may be playing as you enter the show, and music
can frequently be heard in many exhibits booths,
sometimes just as background music and other times
as part of a video presentation. Music often is an inte-
gral part of conventions and meetings, whether incor
porated into PowerPoint and video presentations or
simply background music. Exhibitors and convention
organizers may not think twice about playing a CD
they own at such an event, but the setting may subject
them to liability under copyright law.

All the music heard at a trade show or conven-
tion was written by someone, arranged by someone
and performed by someone. These artists make their
money by selling copies of the music and by licens-
ing others to perform or play the music. Not every
musical performance, however, requires a license fee.
Playing a CD you purchased in your car or listening
to it in the privacy of your home does not require a
fee to be paid. Yet, using that same CD as the music
for a radio commercial or a restaurant owner playing
it as background music may require a license fee. As
a result, the question arises as to whether or not fees
are due when music is played at trade shows, exhibi-
tions and conventions.

The Copyright Law

Copyright law grants certain rights to authors as
an inducement for them to create works for the pub-
lic benefit. Authors are given certain exclusive rights
to control the reproduction and distribution of the
works they create. Among the rights granted exclu-
sively to the copyright owner is the right to “perform
the work publicly.”! To constitute a public perfor
mance, the copyrighted music must be performed:

(1) at a public place (such as a movie theater or a
concert hall); (2) before a public audience (more
than a gathering of family and close friends); or (3)
through the transmission of the work to the public
(such as transmitting movies).2 A public performance
takes place when any one of these factors is present.

As a result, playing music at a home (a private
place) for family and friends (a private audience)
will not be considered a public performance requir-
ing licensing fees. Similarly, playing music in a hotel
guest room will not be considered a public perfor-
mance, because a hotel room is private and the audi-
ence is private.3 Yet, a tradeshow exhibitor using that
same hotel room to display its products would be
publicly performing any music it played. The hotel
room may be a private place, but the audience is now
public. Similarly, if the hotel were transmitting the
very same music to hotel guest rooms, this would be
considered a public performance 4

As applied to trade shows, expositions and con-
ventions, the answer to whether a performance is
public and requires a licensing fee will depend on
the circumstances and the setting where the music is
played. Playing music at a small gathering of business
acquaintances in a conference room, such as a regu-
larly scheduled board meeting, would not constitute
a public performance. The room is private and the
audience does not constitute a “substantial number
of persons.”S Playing music at a convention center,
on the other hand, would be considered a public
performance, because it takes place at a public place
and would likely involve a larger audience.6 Whether
a licensing fee is required for such a performance
depends on whether the performance falls within any
of the exemptions.

Exceptions to License Fees

The copyright law recognizes that in certain cir
cumstances it would be unfair to limit the use of
certain copyrighted materials. The law does not
require licensing fees for: (1) music performed at
religious functions;? (2) music performed in certain
circumstances as part of an academic lesson in a
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classroom;8 and (3) under certain circumstances, music
performed on an ordinary home stereo radio system at
a small business.? As a result, licensing fees are gener-
ally not required for music played at weekly religious
services or the music heard at the local barbershop.

The application of these exemptions to trade
shows, exhibitions, or conventions is significant.
Music played at an educational seminar that is an
integral part of that academic lesson may not require
fees.10 More significantly, exhibit booths may fall
within the home style or small business exemp-
tion. There are several variations to this exemption
depending on the type of business and the type of
equipment used.!! For a typical convention booth,
to fall within the home style exemption the exhibi-
tor would have to use a single home style receiving
apparatus, like those used in private homes. A booth
also may qualify as an exempt small business estab-
lishment if it is less than 2,000 square feet, the music
is played over a simple home-type stereo system
and the booth would have to be open to the general
public for the primary purpose of selling goods or
services.!2 These exemptions should apply even if the
exhibitors business or regular locations do not qual-
ify. A chain store owner, for example, whose individ-
ual stores used home style stereo system, qualified
for the home style exemption even though it oper-
ated over 2,000 stores—hardly a small business.!3
Whether these exemptions apply to an exhibit booth
has yet to be tested in the courts.

Vicarious Liability

In certain circumstances, copyright law imposes
liability on those who do not personally perform the
music. Under a concept known as “vicarious liability,”
companies or individuals may be considered respon-
sible for the copyright infringement of others if they:
(1) have the right and ability to supervise the playing
or non-playing of music; and (2) receive a financial
benefit from the public performance of the music.!4
For example, the owner and operator of a bar would
be vicariously liable for copyright infringement as a
result of bringing in a band that played copyrighted
music without permission. The bar owner had both a
right and ability to allow the band to perform at the
facility and received a financial benefit by attracting
additional customers to the bar.15

The issue is far less clear when it is applied to the
organizers and sponsors of trade shows, expositions,
and conventions. The courts have not consistently
ruled that trade show organizers or sponsors have
sufficient control over exhibitors or receive a finan-
cial benefit from the music they play to warrant
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the imposition of vicarious liability for copyright
infringement. In Artist Music, Inc. v. Reed Publishing
(USA), Inc.,16 a New York federal district court held
that trade show organizers have neither the right or
ability to “determine how exhibitors conduct their
business or even whether they use music at all” in
their exhibit booths.!7 Equating the organizer-exhibi-
tor relationship to that of a landlord-tenant, the court
held that the mere fact that organizers could police
the exhibitors was insufficient to demonstrate super-
vision and control. The court also found that the
organizers charged a flat rental fee per square foot
and did not charge an admission fee to attendees.
Accordingly the show organizer had no direct finan-
cial benefit from the performance of music in the
exhibit booth because the fee was not dependent on
whether music was played at the exhibit booth. The
trade show organizer, therefore, was not liable for any
copyright infringement for music played by exhibitors
at its trade show.

In contrast, a Massachusetts federal court in Poly-
gram International Publishing, Inc. v. Nevada/TIG,
Inc.,'8 ruled that the trade show organizer did have
sufficient control over its exhibitors and did receive a
financial benefit. The organizer had imposed a set of
rules and regulations that it enforced. Moving away
from the landlord-tenant analogy, the court reasoned
that organizers could have enforced a rule or regula-
tion regarding the performance of copyrighted music
because they already required exhibitors to obtain the
appropriate music licenses.!® The court also found
that the organizers had a significant financial interest
in playing music at the trade shows. Playing music
enhanced the overall attractiveness and atmosphere
of the show and thus the exhibitors and organizers
received a financial benefit from the music played
by the exhibitors.20 This arguably benefited the show
organizers because it charged an admission fee to
enter the show. The more attractive the show, the
more attendees would pay to visit the show. As a
result, whether trade show organizers and sponsors
are vicariously liable for copyright infringement of
exhibitors remains unsettled and depends on various
factors.

Music Licensing Societies

The American Society of Composers, Authors and
Publishers (ASCAP), Broadcast Music, Inc. (BMI)
and the Society of European Stage Authors &
Composers (SESAC) are organizations that repre-
sent the composers and authors of musical com-
positions. ASCAP represents approximately 10.5
million song titles and BMI represents approximately



6.5 million musical works. SESAC is the smallest of
the three performing rights organizations. Although
originally designed to serve underrepresented Euro-
pean artists, SESAC now claims a broader base of
titles. These organizations are authorized to both
negotiate licenses for the use of copyrighted musi-
cal compositions and then pay each composer and
author a portion of the fees. Of the performing rights
organizations, ASCAP and BMI contend that trade
show organizers and convention plan sponsors are
responsible for obtaining license agreements for any
music played at a trade show, exposition or conven-
tion. SESAC has recently approached convention
facilities and sought to license them for the music
that may be performed at events held at the facili-
ties.

Generally ASCAP, BMI, and SESAC negotiate
blanket licenses. Under such a license, all the music
in their repertoire can be used for one fee, regard-
less of how titles are actually used. Licensees have
challenged, with mixed success, the requirement
of ASCAP and BMI that all their music must be
included in each license.2! A license from each orga-
nization covers only the music in that organization’s
repertoire. A license from ASCAP, for example, will
not cover a song that is not in its collection and a
separate license from one of the other organizations
will be needed.

These licensing organizations are subject to gov-
ernment consent decrees. The federal government
has sued both organizations for violating the antitrust
laws.22 As a result, these organizations must operate
within the confines of the consent decrees, which
restrict some of their activities. Among the restric-
tions are: (1) the organizations must offer identical
license agreements to all companies that compete in
the same market; and (2) if an agreement cannot be
reached on an acceptable licensing fee, the matter
will be submitted to the federal district court in New
York. The court will determine the fee upon hearing
evidence from both sides.23

The Facility’s Music License

The mere fact that ASCAP, BMI, and SESAC con-
tend that tradeshows and conventions are obligated
to enter into licensing agreements does not neces-
sarily mean that a license is required. Each situation
must be evaluated by competent legal counsel to
determine whether a license agreement is necessary
and advisable.

A key issue is the music licensing agreement that
exists between the facility hosting the event and the
music consortiums. Many facilities, if not most,
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have entered into license agreements with the per-
forming rights organizations to allow the playing
of music at their facility. Those contracts need to
be reviewed to determine whether they would cover
music played at the facility as a result of a conven-
tion or trade show. If the facility has a license that
would cover the location where the event is to be
held, it would not be necessary for the organizer to
also obtain a license. The copyright owner is entitled
to a royalty, but not to two or three royalties for the
same performances.

Hotel Music Licenses

ASCAP’s licenses with hotels, for example, gener-
ally include a provision that specifically excludes
music played at trade shows and conventions held in
the hotel.24 It is vital for the show sponsors to verify
whether their venue’s license agreements include this
type of exception.

Under the ASCAP standard agreement, hotels
pay various fees depending on whether the music
is performed live or is performed on audio or visual
equipment. For live performances, the fee is based
on the hotels annual expenditures for live entertain-
ment. For music performed on audio or video equip-
ment, the fee is based on the number of rooms. The
fee per 100 rooms varies on whether there is a cover
or admission charge, whether the music is part of a
show or act, and whether dancing is permitted. With
limited exceptions, a license fee is not due for music
played in the privacy of a hotel room, on audio or
visual equipment, such as a radio, CD player and
television.25 As a result, the hotel fee only covers
music played in its public areas such as the lobby,
restaurants and bars.

The standard BMI hotel agreement looks very
similar to the ASCAP agreement. BMI has a series of
schedules based on whether the hotel provides live
or recorded music. The fees for live music are based
on the annual music and entertainment cost, but the
fees for recorded music or recorded and live music
are based on the number of hotel rooms. Again, the
standard hotel agreement specifically excludes music
performed at trade shows, convention centers, exposi-
tions and business presentations.

Arguably, if the meeting and convention space is
not covered by a license agreement, then the license
agreement can only cover the bar, restaurant and
lobby of the hotel. If this is all that is covered, the
hotel should not be required to pay a fee higher than
that charged for a bar or restaurant under the ASCAP
and BMI consent decrees. Moreover, it can be argued
that the number of rooms included in the hotel fee
should be reduced by the number of rooms rented
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to the attendees of any events that already have a
license with ASCAP for its trade shows and conven-
tions, If these rooms are included, then the hotel may
have already paid the necessary license fees for music
performed at the event.

Convention Facility Contracts

Convention facilities also may already have license
agreements that need to be reviewed.26 SESAC has
focused on the convention facilities, demanding that
they obtain licenses for the music played at events
held at the facility. The fees are based on the square
footage of convention and meeting space at the facil-
ity. Many convention facilities have not signed music
license agreements under the contention that they
have neither control over nor financial interest in
whether music is played at any of the tradeshows,
exhibitions or conventions held in the facility. Sev-
eral convention facilities have, however, entered into
such agreements specifically to cover music played at
the events held at their facilities. If the facility has a
music license from SESAC, it is unnecessary for the
event organizers or sponsors to obtain another license
to play music in SESAC’s repertoire.,

The key is to discuss the copyright issue with the
hotel or convention facility to determine whether
or not the facility’s music license agreement already
provides the right to play music in the areas that will
house the event. It is important to note, however, that
the facility license or licenses must cover the music
played at the event. A SESAC license, for instance, will
not cover the music in ASCAP or BMI's repertoire.

Trade Show and Convention
Music Licenses

ASCAP and BMI currently offer a license for con-
ventions and trade shows. Under the ASCAP rate
schedule,?? the licensing fees for a convention or trade
show are based on whether the music is performed
mechanically or live, and the number of attendees
at the event.?8 If the event organizer holds 10 or
more events a year, ASCAP offers a slightly higher
rate schedule per attendee but without distinguish-
ing between mechanical and live music.2? There is a
minimum and maximum annual fee for such event
organizers.

The current BMI license for meetings, conventions,
trade shows, and expositions does not distinguish
between live and recorded music but rather asks for
a flat rate per attendee.30 Licensees pay a minimum
annual fee when they sign the agreement and pay the
remainder of the fees within the first 30 days of the
following calendar year.3!
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Music Licensing for Trade
Shows and Conventions

The issues that sponsors of trade shows and con-
ventions face are whether a performance constitutes a
“public performance,” whether the performance falls
within one of the copyright licensing exceptions and,
if not, whether the exhibitors have obtained licenses
and rights to perform the music. There are five basic
types of music performances at trade shows and con-
ventions that could give rise to an obligation to pay a
royalty under a copyright license. As explained below,
whether a license fee is mandated will depend on
the particular circumstances surrounding the perfor-
mance of the music.

Piped-In Music

It is common that music is piped into a trade show
or convention facility through an existing loudspeaker
system. The piped in music may provide background
music at an entryway for a trade show, provide the
ambiance at an exhibit hall itself or maybe back-
ground music at a convention function. These types
of performances likely are to be considered a public
performance requiring a license—the music is being
played to the general public in a public facility over a
commercial sound system.

Whether the event organizers or sponsors will need
a license, however, depends on the license agreement
that may already exist with the facility. If the facility
has a license agreement that covers its loud speaker
system, then a separate license is redundant. The
copyright owner is not entitled to more that one roy-
alty for the same performances.

It is, therefore, essential that the organizers and
sponsors obtain the necessary information from the
facility to determine whether the facility’s license fee
already covers music piped in through the existing
loud speaker system. If such music is covered by the
existing licensing agreement, then the event organiz-
ers or sponsors should include in the contract with the
facility that the facility be responsible for licensing of
music transmitted through the existing loud speaker
system, and the facility will “hold harmless, indemnify
and defend” the event in case there is an allegation of
copyright infringement based on the use of the loud
speaker system.

Live Performances

It is common to see live performances at trade
shows and conventions. A small ensemble may play
music at the entry of a trade show or as background
music at an event, such as a dinner. These types of
performances likely are to be considered public if

11



they were to take place at a public facility, such as
a hotel or a convention facility, and include a public
audience.

Whether or not a license agreement is needed for
such performances will again depend on whether
an existing license agreement covers these musi-
cal renditions. The event organizers and sponsors
need to determine whether the facility already has
a license agreement that would cover such per-
formances. For example, the hotel’s license would
cover the event if it was held in the hotel’s restau-
rant or bar. Moreover, the performers may already
have a license that permits them to play at the event
and the event sponsor does not need to obtain a
separate license.

Special Events and Excursions

Performances at special events, such as a boat
tour, a bus excursion, or an awards ceremony, may
well be considered a public performance requiring a
license agreement. Such live performances at one of
these events likely would give rise to liability unless
the band or the excursion operator, such as the boat
company, already has a license that covers these per-
formances. Once again, it is essential to review these
issues with the various vendors to determine whether
they already have the necessary licenses.

Music at Small Gatherings

Music may be included in presentations at cer-
tain meetings held at a trade show or convention.
Copyright law recognizes that it is not a public per-
formance to play music or even show movies in an
office conference room, provided that it is not before
a substantial number of people or open to the general
public.32 As a result, small gatherings at a trade show
or convention, such as a Board or Executive Com-
mittee meetings, may not require licensing under the
law even if the music is piped in or played at those
gatherings.33

Music at Exhibitors’ Booths

The law is unsettled as to whether music played by
exhibitors in their exhibit booths could subject the
event organizers and sponsors to copyright liability.
While a New York court held that the sponsors were
not vicariously liable, a Massachusetts court found
the sponsor could be vicariously liable for copyright
infringement.34

There is also the untested argument that the music
at an exhibit booth may fall within the home style or
small business exception. To fit within the exception,
the exhibit booth must be 2,000 square feet or less,
the music must be played on a non-sophisticated
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loudspeaker system with no more than four speak-
ers and there can be no cover charge to listen to the
music.35 Although no court has determined whether
the small business exception applies when the exhibi-
tor is a large business that happens to be utilizing a
small booth, the courts have ruled that a company’s
multiple small locations could not be added together
to create a large location and avoid this small business
location exception.3¢

In addition, use of copyrighted materials may fall
within the “fair use” exemption if only a small por-
tion of the music is used.3” Thus, a small and very
short music clip, used to introduce a demonstration
video at an exhibit booth may not constitute copy-
right infringement under this fair use exception. In
addition, the exhibitors may already have licenses for
public performance of music. It is common, when a
video is professionally prepared which incorporates
music, that a license fee is obtained to use the music.
If the exhibitor has a license, then the event organiz-
ers and sponsors do not need a second license.

Finally, the event organizers and sponsors can
contractually obligate exhibitors to take responsi-
bility for obtaining all licenses for music played in
their exhibit space. The exhibitor agreement should
specifically state that the exhibitor is responsible for
obtaining permission under all the intellectual prop-
erty laws, including copyright laws, for any materials
used or exhibited at its space. Such a contract provi-
sion, however, will not prevent the event organizers
and sponsors from being sued for vicarious liability.
It also may be valuable to include in the exhibitor
agreement that the exhibitor will “hold harmless,
indemnify and defend” the event organizers and
sponsors for any copyright infringement that may
arise from the exhibitor’s violation of intellectual
property rights.

Conclusion

The law regarding musical performances at trade
shows, exhibitions, and conventions is unsettled. With
differing court opinions and untested exemptions,
event organizers and sponsors should take precau-
tions to avoid liability and to minimize the risk of
being sued.

First, the event organizers and sponsors should
check with the facility to see if the facility has a
license that would cover the event. A license may
be unnecessary if a facility has an existing license.
Second, vendor agreements also should be reviewed
to verify if licensing agreements are in place for any
performances, excursions, and activities that are part
of a trade show, exposition, or convention. Third, if
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possible, all contracts with exhibitors and vendors
should obligate the exhibitor or vendor to obtain
the necessary copyright licenses. The contract also
should require the exhibitor or vendor to “hold harm-
less, indemnify and defend” the event organizers and
sponsors for any copyright claims. Such a provision
will not prevent ASCAP or BMI from suing, but will
require the exhibitor to pay to defend the suit and pay
any damages awarded.38
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Taking such precautions may be difficult, time

consuming and expensive. A number of event spon-
sors and organizers may, as a practical matter, find it
more feasible to simply enter into a license agreement
with the performing rights organizations. This is an
individual choice. Before making that decision, how-
ever, it is wise to consult with legal counsel familiar
with the issues and the copyright laws to ensure that
a license agreement is really necessary.
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